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FORM NO. (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

 

In the Original Court of the MUNSIFF NO.2 at Tezpur, Sonitpur 

 

PRESENT: -  J. Hazarika A.J.S. 

     Munsiff No.2 

    Tezpur, Sonitpur 

 

Tuesday, the 6th day of March, 2018 

 

 

       Title Suit 74 of 2015 

 

   Ramesh Das and 4 others                                                                     

       ………… Plaintiffs 

     -versus- 

Himadri Das and one other  

…………Defendants 

 

 

This suit coming on for final hearing on 01-02-18 in the presence of – 

 

Sri A.K. Mahanta………………….Learned counsel for the plaintiff;  

And 

Sri S. Mishra………………….......Learned counsel for the defendant. 

 

 

And having stood for consideration to this day, the Court delivered the following 

judgment. 
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J U D G M E N T 

 

1. This is a suit for declaration of right, title and interest of the plaintiffs over 

the suit land and also for declaration of the possession of the defendants 

therein as illegal and also for eviction of the defendants with permanent 

injunction.  

 

2. The concise facts leading to filing of this suit, as revealed upon the record, is 

that: 

The plaintiff submitted that one Asuthosh Das is the elder son of plaintiff No.1 

and plaintiff No.2 is the younger son of plaintiff No.2 and Plaintiff No.3 is the 

daughter in law of plaintiff no.1 and widow of Ashutosh Das. That the plaintiff 

No.1 accquired the Schedule ‘A’ property in the name of the deceased son 

Ashutosh Das. That Ashutosh married plaintiff No.3 Smt. Rinku Das in the 

year 2000 and two daughters born out of the wedlock namely Seuli Das and 

Bhabani Das. That said Ashutosh Das developed illicit relation with Defendant 

No.1 and bought her home (Schedule ‘A’). That said Ashutosh Das was 

murdered on 19-06-2013 and till his death Defendant No1 was living in the 

house at Schedule ‘A’. That the plaintiffs out of sympathy and humanity let 

her live in the house after the death of Ashutosh Das. The plaintiffs warned 

defendant no.1 to remain chaste unmarried or else she would be thrown out 

of the house. However on 16-03-2015 the defendant No.2 entered the house 

with bag and baggage and since then the defendant No.1 and 2 are living 

there as wife and husband after getting married on 15-03-2015. That the 

defendant No.1 since is concubine has no right, title and interest over the 

Schedule ‘A’ property which is not the self-acquired property of Asuthosh and 

since defendant No.1 has married defendant No.2, the plaintiffs now and then 
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asking the defendants to vacate the schedule ‘A’ property and therefore liable 

to be evicted. Hence the suit. 

 

3. The defendant on the other hand contended that the instant suit is not 

maintainable, that the Schedule ‘A’ property is not the property acquired by 

the plaintiff No1 for Ashutosh Das and that it is a self –acquired property of 

Ashutosh Das. That  Ashutosh Das  is a wealthy businessman and on 17-02-

2009 upon execution of Registered Sale Deed No.318/2009 of Dhekiajulie 

Sub- registry office, registered on 17-02-2009 he purchased with his own 

money land measuring 1 Katha covered by P.P. No. 211 under Dag No. 284 of 

Village- Keherukhanda, Mouza: Dhekiajulii, P.S. Dhekiajuli, Distt. Sonitpur, 

Assam from the vendors Pran Krishna Sen, Ram Krishna Sen and Hare 

Krishna Sen, all sons of Lt. Amar Chand Sen on sale consideration of Rs. 

10,000/- and constructed house and structures thereon with his own money. 

That Ashutosh Das on 17-02-2009 purchased the schedule land and 

constructed Assam Type Hose and cohabiting with Defendant no.1 after 

marrying her and out of the wedlock a male child named Ritu Das was born 

out of the wedlock. That on 27-07-2013 a partition was made in the village 

meeting in presence of plaintiffs and defendant no.1 and as per the partition 

and plaintiff no.1 was one of the signatory of the written deed of partition 

dated 27-07-2013. As such defendant No.1 and her minor son have right, title 

and interest and possession over the Schedule ‘A’ property. The defendant 

therefore prayed for dismissal of suit with compensatory costs. 

 

4. Upon pleadings, my Ld. Predecessor in office framed the following issues:- 

 

    ISSUES 

 

1) Whether there is any cause of action for filing the suit? 

2) Whether the suit is maintainable? 



 

Page 4 of 10 

 

3) Whether the suit is bad for non-joinder of necessary parties? 

4) Whether the plaintiff has right, title and interest over the schedule 

‘A’ land? 

5) Whether the defendant no.1 is a concubine of Lt. Ashutosh? 

6) Whether the defendant have been possessing the Schedule ‘A’ land 

illegally without having right, title and interest? If so whether they 

are liable to be evicted from Schedule ‘A’ land? 

7) Whether the plaintiff is entitled to a decree as prayed for? 

8) To what reliefs plaintiff is entitled? 

 

5. The plaintiff Ramesh Das adduced his evidence as PW 1. Defendant Smt. 

Himadri Das adduced her evidence as DW 1. Defendant witness Suren Nath 

adduced his evidence as DW 2. 

 

6. I have heard the arguments and carefully perused the case record and 

evidence on record and documents. My decision on the issues are given as 

under. The issues however are not taken up serial wise for the sake of 

convenience. 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

Issue No. 1 

 

7. In this case, plaintiffs stated that Defendant No.1 is the concubine of 

Ashutosh Das and as such she has no right, title and interest over the 

Schedule ‘A’ property since Schedule ‘A’ property was acquired by Plaintiff 

No.1 for Lt. Ashutosh Das and since defendant No.1 married Defendant No.2 

she is liable to be evicted from the Schedule ‘A’ property. Whereas the 

Defendant No.1 stated that she married Ashutosh Das and out of the 

wedlock a male child namely Ritu Das was born and that Schedule ‘A’ is a self 
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-acquired property of Ashutosh Das and as such she has right, title and 

interest over the Schedule ‘A’ property. From the above, it can be ascertained 

that there is a dispute which requires going into trial. Hence, I am of the 

opinion that the suit does disclose a cause of action. 

8. Hence, this issue is decided in affirmative. 

 

 Issue No. 2 

9. This issue is related to whether the suit is maintainable. 

 The defendant although stated in her written statement that the suit is not 

maintainable but has not adduced any evidence nor stated anything as to 

how the suit is not maintainable. 

 Hence, this issue is decided in affirmative. 

Issue no.5 

10. This issue relates to whether the defendant no.1 is the concubine of Lt. 

Ashutosh Das. The DW1 in her evidence on affidavit deposed that Ashutosh 

Das married Plaintiff No.3 in the year 2000 and two daughters were born out 

of the wedlock and that Ashutosh Das married her on 02-02-2006 as per 

Hindu rites and rituals in Dipteswar temple in Rangiya. Moreover she 

affirmed the fact that Lt. Ashutosh Das married plaintiff no.3 and the same 

was also not denied by DW3 in his cross examination. DW1 did not adduce 

any evidence to prove that she has married Ashutosh Das through Hindu 

rites and rituals, moreover, no marriage certificate is adduced as an evidence 

to prove that she is the legally married wife of Ashutosh Das. Further her 

pleading as well as her evidence is silent as regards that she had no 

knowledge of the first wife of Ashutosh Das living at the time of her 

marriage.  

 

11. The fact that Plaintiff no.3 is the first wife of Ashutosh Das itself make the 

marriage with defendant No.1 falls in the category of void marriage as per 
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Hindu Marriage Act. Since plaintiff no.3 is alive and was not divorced and 

during her lifetime Ashutosh Das married defendant no.1 gives the defendant 

no.1 no status of a legally married wife and she can very well be termed as a 

concubine. 

 

12. Hence this issue is accordingly decided in affirmative. 

 

13. Issue no.3, 4 and 6 are discussed together for the sake of convenience. 

     Issue no. 3, 4 and 6 

14. The pleading of the plaintiff is silent as regards the fact the Lt. Ashutosh Das 

has a male child namely Ritu Das with Defendant No.1. It is only in the 

evidence that plaintiff affirmed the presence of Ritu Das. The defendant in 

the course of the argument argued that the suit is bad for non-joinder of the 

minor Ritu Das who is also the son of Ashutosh Das and has very well have 

right over the Schedule ‘A’ property which is the self- acquired property of 

Ashutosh Das. The plaintiff in its reply and also in his evidence stated that 

they have deliberately not implicated Ritu Das as defendant as being the 

illegitimate son of Ashutosh Das he has legal right to claim share in the 

property of Ashutosh Das. 

15. The plaintiff No.1 deposed that Schedule ‘A’ property is not a self – acquired 

property of Ashutosh Das and that it was acquired by the plaintiff no.1 in the 

name of Ashutosh Das. However the plaintiff has not adduced any evidence 

to prove the same.  More so, PW1 in his cross examination deposed that on 

17-02-2009 Ashutosh Das purchased the suit land through registered sale 

deed and resided there with Defendant No1 and her son Ritu Das. Again, 

PW1 stated that he gave money to Ashutosh Das to purchase the suit land. 

However, the plaintiff has not adduced any evidence to prove the same. Mere 

saying that he gave money to Ashutosh Das to purchase the suit land does 
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not hold well in the eye of law in the absence of any evidence in this regard. 

Neither in the plaint and nor in his evidence in affidavit, it is stated that 

plaintiff no.1 gave money to Ashutosh Das to purchase the suit land. Further 

the PW1 in his cross –examination stated that Ashutosh Das had a shoe 

store. Moreover the suit land being the self- acquired property of the 

Ashutosh Das was very well proved by the defendant No.1 through exhibit A 

the registered sale deed through which Ashutosh Das purchase the suit land. 

Ext. ‘A’ very well proves that Schedule ‘A’ property is a self- acquired property 

of Ashutosh Das and not acquired by plaintiff no.1 in the name of Ashutosh 

Das. 

16. Since now it is proved that Schedule ‘A’ property is the self -acquired property 

of Ashutosh Das, the plaintiff no.3 and her daughters and the illegitimate son 

of Ashutosh Das namely Ritu Das has right over the property. Defendant no.1 

since; is the concubine of Ashutosh Das cannot succeed to the property of 

Ashutosh Das. It is well established that defendant no.1 resided in Schedule 

‘A’ property during the lifetime of Ashutosh Das. The fact of which is not 

denied by the plaintiff. Now after the death of Ashutosh Das, the plaintiff on 

recognizing the right of illegitimate son Ritu Das over the property of the 

Ashutosh Das mutated his name confirming his right, title and interest over 

the Schedule ‘A’ land. However,  since plaintiff no.3 and her two daughters 

and illegitimate son of Ashutosh Das namely Ritu Das has right , title and 

interest over the Schedule ‘A’ property, it is not clear as to whether the 

defendant no.1 after the death of Ashutosh Das is residing in the property of 

Ashutosh Das or her son namely Ritu Das. And Ritu Das being the illegitimate 

son of Ashutosh Das and also a minor and his mother being his legal 

guardian has all the right to stay with her son for the welfare of her minor 

son. 
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17. Since it is now proved that Ritu Das has right, title and interest over the 

schedule ‘A’ land makes him a necessary party and since he is not impleaded 

in the instant suit makes the suit bad for non-joinder of necessary party. 

18. It is also proved from the above discussion that plaintiff along with 

illegitimate son has right, title and interest over schedule ‘A’ property and 

since it is not proved whether the defendant No.1 is living in the property of 

the plaintiff or her minor illegitimate son Ritu Das, she is not liable to be 

evicted therefrom. 

19. In view of the discussion made above, it is clear that the plaintiff’s have failed 

to substantiate the statements made in their pleading as there are no 

material to prove that the defendant has been occupying the scheduled land 

illegally. Hence this issue No.3,4 and 6 are answered accordingly. 

     Issue no. 7 and 8 

20. From the appreciation done above, the plaintiffs are not entitled to decree; 

and the reliefs claimed by the plaintiffs cannot be accepted. Therefore, 

considering all, the case of the plaintiffs stands dismissed. 

Both the issues are decided in the negative and against the plaintiffs. 

 

21. The pleadings of the parties referred to here-in-before at the time of 

narration of facts of the respective cases of the parties and the evidences so 

deposed as well as the discussion in the foregoing issues clearly establish 

that the plaintiff’s suit is feeble. Consequently, the plaintiff is not entitled to a 

decree of declaration, right, title and interest as prayed for. Needless to add, 

the suit is liable to be dismissed with costs. 
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O R D E R  

 

The suit is dismissed on contest with costs.  

Prepare decree accordingly. 

Given under my hand and seal of this Court on this 6th day of March, 2018 

at Tezpur, sonitpur. 

 

 

                                                                                         J. Hazarika 

                                                                                            Munsiff No.2 

                                                                                            Tezpur, Sonitpur 
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APPENDIX 

 

PLAINTIFF’S WITNESS: 

PW1 : RAMESH CHANDRA DAS 

DEFENDANT’S WITNESS: 

DW1: HIMADRI DAS 

DW2: SUREN NATH 

PLAINTIFF’S EXHIBITS: NIL 

DEFENDANT’S EXHIBITS: 

REGISTERED SALE DEED NO.318/2009 

BIRTH CERTIFICATE OF RITU DAS 

PHOTOSTATE COPY OF PARTITION DEED. 

 

 

 

 

              J. Hazarika 

                                                                                            Munsiff No.2 

                                                                                             Tezpur, Sonitpur 


